
MERIT BYBTRRtt PROff'BCTXOM BC&RD

ANTHONY J. CRESSON,
Appellant.

v»

DEPARTMENT OF THE AIR FORCE,
Agency.

DOCKET NUMBER
CH07528610115

DAT*-- APR 3198?

Robert D« %itko. Esquire, Worthington, Ohio,
for the appellant.

Gail D. .Reinhart. Esquire, Wright Patterson AFB, Ohio,
for thfc agency.

Daniel R. Levinson, Chairsan
Maria L. Johnson, Vice Chairman

Dennis M. Devaney, Menber
Member Devaney dissents in a saparate opinion,

OFIHXQH ...AND

The Department of the Air Force petitions tor review of

the initial decision issued Mareh 28, WH6, that reversed the

agency's action removing appellant. For the reasons discussed

below, thr> Board GRANTS the agency's petition* 5 U.S.C.

§ ?701(e). Tha initial decision is REVERSED. The agency's

action removing appallsnt is SUSTAINED.

The agency i>jiaoved appellant from his position £;* a

payroll supervisor for excessive absenteeism,, Following a

work-related dis&gr@@ffi®nt ̂ ith his supervisor on November 17,



3, appellant 3i3 not '̂jport to work the following day and

did not attempt, to return to «Suty until Sept&mber 24, !\984.

Although appell&nt aade nt« Direct contacts with the agency

regarding his l«save or hit; condition, every two weeks he

forwarded certificates ID t**e agency from hi® physician which

stated that he was disabled for work. The agency placed

appellant on annual and sick leave, and whan his leave was

exhausted, the payroll system automatically converted

appellant's status te u.-ave Without Pay (LWOP).

The agency wrot » to appellant requesting additional

medical documentation for his absence and requesting a

prognosis for recovery. t*he agency's letters were returned

unclaimed, and on March 5, 19B4, after carrying appellant on

LWOP for thirty days, he v&s placed on AWOL. On April 6,

1984, the agency issued a letter of proposed removal charging

appellant with excessive absenteeism. The letter was sent by

certified mail and was returned unclaimed.

On May 8, 1984, the agency issued its decision res»avir?g

appellant effective May 10, 1984, The letter, »«Rt certified

mail, was returned ur.clai.aed. The agency continued to receive

medical certificates from appellant's physician until

September 24, 1S34, when he Attempted to return to duty. At

that time, appellant was advio«d that he had fo&^n removed

May 10, 1984.

The appellant appealed to the Board's Chicago Regional

Office, in an initial decision issued January 31, 1985, the

administrative judge diK7ni&sed the appeal as untimely filed.



In a June 11, 1985 Order, the Board reversed th« initial

decision and r3&®a«$ed the appeal for a hearing on the merits.

See Cre&son v. £%tpartm®nt of the Air Forcn, 27 H.S.P.R. 665

(1985). The Bo#rd fmsnd that the agency was dealing with the

appellant's attorney aftsr It became aware that aiaii sent to

the appellant ¥as not delivered and before it effected the

appellant's removal. t;h& Board, therefore, found that the

agency's actions to effect delivery of the notices were not

sufficient to charge the appellant •with constructive delivery,

antf thus, the appellant £id not have notice of his removal

until September 24, 1984. On this basis, the Board concluded

that the appellant had cs&aonstrat©d good cause for filing his

petition for appeal on October 18, 1984, within a reasonable

time after he received actual notice.

In a second initial decision, 4.ssue£ March 28, 1386, the

administrative judge, relying on the Board's findings in its

reaiand order, reversed appellant's removalf finding that the

agency had failed to provide appellant with required notice

that leave would no longer be approved and failed to order
A

appellant back to work before taking disciplinary action.-1

* Appellant's case was originally docketed CH07528510034 by
the Board;'* Chicago Regional Office in October, 1984.
However, on rewand irons the l&oard, the appeal w&£ dismissed
vithout prejudice based on appellant's unavailability for
hearing due t© health problems. Appellant's motion to
reinstate his ap|*aal was granted on Deceobrr 5, 1984, and was
ae(signed docket number CHO?5£@61Q115.
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Issue

Whether the agency made sufficient efforts to provide
appellant with notice that his leave request-fit, were
inadequately supported and that it would no longer approve
Isave before removing him for AWOL?

ANALYSIS

The, ..aggpgy/ g . efforts to provide appellant with notice
that his leave rec^ests__w©re Inadequately supported before
removing hiro for AWOL were sufficient for the reasons set
forth below,

1 • An arcplovee has primary responsibility for requesting and
supporting leave recfuests.

First, we note that the administrative judge's

conclusions ours prea?csd on her assumption that the Board's

June II, 1985 Order, which found that the ag&ncy had failed to

achieve proper &£rvi£& of its removal of eppellantr required a

similar rssult in this sasa regarding notice of h:is leave

status. We disagree.

^n agency is required by statute to provide an employee

with notice of an ftdverse action. However, it is not charged

with the saae requirement regarding an ecployee's leave

status. Rather, it is the employee who is responsible for

requesting l^ave and providing the agency with the necessary

supporting medical documentation. See Dunn v. U.S. Postal

Service, 9 M.S. P.P. 652, 65? (1982) (agency employee's

unavailability for duty in position as letter carrier, by

reason &£ irraries allegedly sustained in autoaobile accident,

without any foreseeable end to his absence, warranted removal,

particularly in view of facts that the agency had aade several
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attempts to reach employee and it was his responsibility to

ke&p his emplcy&r informed concerning his ©variability for

work) (eraphasis added) ; Se@ also B&rn&r v. U.S. Postal

Service, 11 M.S.P .R. 357, 361 (1982) (agency is under no

obligation to approve leave unless it is requested and

supported by a valid basis); Wun@s v. E.E.O.C. t 13 M . S . P . R .

428, 431 (1982) (agency was rsot required to tolerate

employee's prolonged absence, relative to alleged medical

condition, which had no foreseeable snd, particularly in view

of employee's deliberate refusal to contact his supervisor) .

Although the agency did not hear from appellant, it

allowed him to exhaust his leave, and then accepted the

doctor's certificates as a request for LWOP. However, because

many of the certificates listed no reason for appellant's

absence and others made a general reference to "stomach
*

problems* and because the agency had insuffficient information

regarding his condition or prognosis for recovery, it did not

carry appellant in LWOP status longer than thirty days.2

In addition, appellant's evidence at the Board hearing

regarding his incapacity during the &WOL period does not

provide a basis for voiding the agency's decision to carry

appellant in an &WOL status and thereafter to remove him for

2 The agency declined to carry ®pp@llsrit in continuation of
pay (COP) status after have being advised by the Office of
Workers' Compensation (OWCP) that he should &e c&rried in
annual or sick leave status rathes: than COP status. Moreover,
appellant's OWCP claim had already been denied three months
before his request for COP and LftDF.



absenteeism. See Zeiss v. Veterans Administration,

8 M.S.P.H. is, IB (1S>81) (Board sustained a removal besed upon

an AWOL charge because appellant did not furnish reqxiested

saedic&l information, notwithstanding a psychiatrist's

testimony that the appellant was unable to ^ork during the

AWOL period; Se© also Bentiey v. U.S. Postal Service, 20

M.S .P .R . 208, 210 (1984)(an employee's absence "for which

there is no foreseeable end in sight* is a burden which no

agency is required to bear).

In summary, we find that appellant did not request

leave, the Biedieai certificates he submitted to the agency

failed to provide a sufficient Biedical basis for his absence,

and there was no forseeable ©nd to his absence. Thus, the

agency established by preponderant evidence that it acted

properly in exercising its discretion by placing appellant in

an AWOL status and thereafter removing him for excessive

absenteeism. 5ae B^vier v. department of Transportation, 4

M.S.P.R. 548, S50 (1981) (agency's obligation to support its

decision by preponderance of the evidence extends to every

©len^nt of its charges, including propriety of a decision to

deny leave) ? Desiderio v. U.S. Department o.f the Navy, 4

M.S.P .K 84, 86 (1980) (authorisation of LWOP is a matter of

administrative discretion, and employees cannot demand that

they toa granted LWOP as a ®att@r ©f right).

2 . App.fell.ant :was._already aware j&X leave procedures and the
documentation ^ecessarv to support ^ a leave j^qxaest by_..virtue
of his position as a payroll supervisor.



Appellant had been employed by the agency as a payroll

supervisor for almost fourteen y&ars. His responsibilities

included leave approval and recording and h© had expertise in

leave regulations. Thus, appellant was aware of his

responsibility to sake leave requests, the documentation which

2aust support such requests, and th© necessity for keeping the

agency apprised ©f the estimated length of an anticipated

absence. Because appellant vas aware of leave requirements,.

it was ©rror for the administrative judge to order appellant's

removal cancelled on the basis of the agency's inability to

notify appellant that he was r©rjuir&d tc keep the agency

advised of his availability for vork.

3. Appellant evaded the agency's efforts to contact hire
regarding his leave status.

Appellant did not keep the agency advised of his status,

and hi&. actions inade it. impossible for ths egency to contact

him. He did not provide the agency nith any telephone number

or address at which h& could b& reached, nor did he make any

attempt to contact the agency personally. In addition,

appellant's physician testified at the Board hearing that the

reason he did not respond to the agency's request for

assistance in contacting appellant was because appellant had

not authorised him to release any information. We may

reasonably infer froia this that appellapt'n physician

discussed his receipt of the agency's March 4? 1984 letter

requesting additional aedical documentation with appellant at

the tine, and that th@ appellant suet have known that the

agency was trying to contact him. Finally, it appears



incredible, in the absence of instructions from their father,

that appellant's daughters, who received a l̂ tt&r and telegram

for appellant regarding his leavs status, Mould Steve told the

agency that they would not forward their father's mail in the

absence of instructions from appellant.

4 . ££i©_ jigancy ' s failure to communicate with appellant/s
attorney ..regarding his 3 eav© status was not error where the
appel la jit ̂failed I _to submit designation forms authorizing the

of such information.

Although the Board, in its previous order, found that the

agency wass obligated to communicate with appellant's attorney

regarding his l®ave sz>d the proposed action, the Board made

the ruling without benefit ©f the hearing evidence. That

evidence indicated that, ®t the tiass the action was proposed

and effected, the agency was r»ot authorised to communicate to

the person purporting to be appellant's attorney regarding

appellant's leave status or his removal. The agency edvised

the attorney in its April 17 <, 1984 letter., that it had not

received the designation of representative form from

appellant. See 5 C.F.R. § 2©7.201(b) (3) . At the tirae the

agency effected appal lant's removal, it was three weeks after

it had advised the attorney that it eould not release any

personnel information to h©r in the absence of a desiccation

ferm.

Moreover, the designation form filed by appellant's

attorney saore than two weeks after the agency's rsmoval action

w&s effected, expressly limited the representation and the

rel®a@e of information to appellant's owe? claim. Thus,



if the agency had held its final decision on appellant fs

removal in abeyance until it heard from appellant's attorney,

the form would have been insufficient authorization for the

agency to communicate to appellant's attorney on any issue

other than hie OWCP claim. Id.

5. The agency did not commit harmful error by allowing
appellant to use his sick and annual leave before placing him
onJLjWQP and AWOL.

Having found the AWOL charge supported by preponderant

evidence, we now address appellant's affirmative defense that

the action cannot be sustained because the agency placed him

on annual and sick leave without his authorization. We find

no merit to appellant's allegation that the agency committed

harmful error by carrying him en annual and sick leave without

his consent resulting in the exhaustion of his accrued leave.

As noted by the agency, such action., even if error, was not

harmful because the agency's only other alternative would have

been to place appellant on AWOL in light of QWCP's

instructions to the agency that he should not b& carried on

LWOP or COP. See Baracco v. Department of Transportation, 15

M.S.P.R. 112, 12? (1983), sff'd, 735 F.2d 488 (Fed- Cir.

1984) (reversal of action warranted only where procedural

error, whether regulatory or statutory, likely had a harmful

effect upon the outcome of the case before agency),

6. The removaljpenalty was reasonable.

Finally, notwithstanding appellant's thirty-five years of

federal service and the absence of & prior disciplinary

record, ve find tfoat the removal penalty was vithin the
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parameters of reasonableness. See Davis v. Department of the

treasury 8 M.S.P.R. 317, 320 (1961) (in determining the

propriety of a penalty for an employee's conduct, the Board

will not freely substitute its judgment for that of the

agency, but will only assure that managerial judgment has been

properly exercised within tolerable limits of reasonableness) .

In this regard, we note that appellant was a supervisor in an

office charged with the enforcement of the very policy and

procedures which he violated? the agency demonstrated the

adverse impact and disruption appellant's absences had on its

operation? 'and it established that removal was consistent with

its table of p©nalti@s (which allowed removal after an absence

of only ten calendar days) . S&e Douglas v. Veterans

Administration, 5 M.S,P.R. 280, 305 (1981).

ORDER

Accordingly, the initial decision is REVERSED, and the

agency's action removing appellant is SUSTAINED. This is the

final order of the Merit Systems Protection Board in this

appeal. 5 C.F.R. § 1201.113.

EQTICE TO APPELLANT

The appellant is hereby notified of ths right under

5 U.S.C. § 7703 to seek judicial review, if the Court has

jurisdiction, of the Board's action by filing a petition for
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review in the United States Court of Appeals for the Federal

Circuit, 717 Madison Place, N.W., Washington, D.C. 20439. The

petition for judicial review must be received by the Court no

later than thirty (30) days after you or your representative

receives receipt of this order.

FOR THE BO&HD: M>

'J-&Kobert E. Taylor /
Clerk of the Board

Washington, D.C.



OPINION OF BOARD MEMBER DENNIS M. DEVANEY
DISSENTING FROM THE OPINION AND ORDER

Contrary to the implication in the majority opinion, I believe the Administrate e

Judge correctly interpreted the Board's remand order in this case. Since I part icipated in

that remand decision, I feel most comfortable with my position. I believe the

Administrative Judge's decision is correct and I would affirm by short-form opinion.

Date Dennis M. Devaney
Member

Washington, D.C.


